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BEFORE THE AIR QUALITY CONTROL COMMISSION 

STATE OF COLORADO 

______________________________________________________________________________ 

 

PREHEARING STATEMENT OF THE COLORADO CHAMBER OF COMMERCE  

______________________________________________________________________________ 

 

IN THE MATTER OF PROPOSED REVISIONS TO THE OZONE STATE 

IMPLEMENTATION PLAN AND REGULATION NUMBERS 3, 7 AND 21; COMMON 

PROVISIONS REGULATION AND AIR QUALITY STANDARDS, DESIGNATIONS, 

AND EMISSION BUDGETS 

______________________________________________________________________________ 

 

The above-captioned entity, the Colorado Chamber of Commerce, submits this Prehearing 

Statement pursuant to Section V.E.6.c of the Procedural Rules of the Air Quality Control 

Commission (“Commission”) and the Commission’s Notice of Rulemaking Hearing, dated 

September 15, 2022. 

Executive Summary: 

The Chamber represents hundreds of businesses of all sizes statewide, over 50 local 

chambers of commerce, 48 trade associations & many economic development organizations. 

Among the Chamber’s membership are major operators in Colorado’s energy sector, operators in 

numerous heavy industries, major manufacturers, and many members whose businesses and 

operations include or depend upon at least some type of industrial or manufacturing component. 

Many of these Chamber members need air permits to conduct their business operations. 

The Chamber is concerned with the proposed rule because the rule includes a repeal of 

Colorado’s Start-up, Shutdown and Malfunction (SSM) Affirmative Defense provisions provided 

in Common Provisions Regulation Sections II.E and II.J.  The Chamber opposes a repeal and 

believes it to be unnecessary in response to EPA’s concerns raised in its SIP Call of 2015. 

The Chamber understands that the Division is considering retaining the SSM provisions 

in the Common Provisions Regulations as a State-only option to repeal of the SSM Affirmative 

Defense provisions which may be a constructive path, however, questions remain to be answered 

for Chamber members regarding the implementation of that approach and how future 

enforcement proceedings might be affected.  

 

Summary of Factual and Legal Issues 

Startup, shutdown, and malfunction (SSM) issues are complex and inherent to complex 

industrial machinery and processes.   

Many industrial facilities requiring air permits to operate have complex mechanical and 

electronic equipment with countless components that, by their nature, may inevitably fail or 

malfunction despite an operator’s best efforts and regular maintenance.  Changes to SSM 
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affirmative defense provisions in the AQCC’s Common Provisions could potentially result in 

impacts that vary by industry; by specific operations within industries; by major and minor 

sources; and according to the technical intricacies of the mechanical and electronic equipment 

relied upon by Colorado’s businesses and industries both to achieve emissions control  and 

production goals.  In many cases, the complex machinery and electronic equipment utilized by 

Colorado operators relies on thousands, if not tens of thousands, of parts and components.  

Industrial machinery is specifically designed to withstand the extreme pressures, temperatures, 

weights, forces, and stresses that are inherent to the processes via which Colorado operators 

extract and produce raw energy resources, utilize energy resources to generate electricity, and 

mine, process, and manufacture the very materials and products that drive Colorado’s economy 

and make the many conveniences of modern life possible. 

History of EPA’s SSM Policy and affirmative defense  

The EPA’s longstanding SSM Policy was designed to recognize and account for practical 

realities and to balance them with the responsibility of operators to minimize excess emissions 

through adherence to good air pollution control practices.   

Under this longstanding approach, EPA approved state SIPs such as Colorado’s that 

included SSM affirmative defense provisions that were specific and narrowly tailored to address 

the reality that operators may experience a sudden, unforeseen breakdown of equipment, or an 

unavoidable failure of a system or process to operate in the normal or usual manner that is 

beyond the reasonable control of the operator.  (See, Colorado Air Quality Control Commission 

Common Provisions Regulation, Section II.E.1).  Notably, SSM affirmative defenses approved 

by the EPA under this longstanding SSM Policy also typically required that operators make 

repairs as expeditiously as practicable, minimize the amount and duration of excess emissions, 

and take all reasonably possible steps to minimize the impact of the excess emissions on ambient 

air quality.  These important and material qualifying pre-conditions to availing oneself of an 

affirmative defense ensure that air quality is being protected to the maximum extent practicable, 

even during SSM events, consistent with good air pollution control practice.     

The Colorado Chamber has historically supported the affirmative defense provision and 

aggressively defended it as a party to AQCC rulemaking held in 2015, which was prompted by 

EPA's 2015 SIP call. As a result of that rulemaking, the Affirmative Defense provisions for SSM 

were maintained.  

  

List of Issues to be Resolved by the Commission  

The Colorado Chamber is only involved as a party in this proceeding to address the 

proposed repeal of the Colorado SSM Affirmative Defense provisions in the AQCC Common 

Provisions Regulation at Sections II.E. and II.J. The issue to be resolved at hearing is whether to 

approve the proposed repeal of AQCC Common Provisions Regulation, Sections II.E and II.J, and 

the accompanying Statement of Basis and Purpose included in the approved notice for rulemaking 

hearing, to retain those provisions in the SIP, or to make those provisions State-Only regulations 
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and remove them from the SIP in order to address EPA’s concerns arising from the opinion in 

Natural Resources Defense Council v. EPA, 749 F.3d 1055 (D.C. Cir. 2014)(“NRDC”). 

 

 

Conclusion 

The Colorado Chamber has been actively engaged on hundreds of proposed rules through 

stakeholder meetings and rulemaking hearings for decades and has worked with the AQCC to 

find a balance between the interests of the Division, employers/operators and other stakeholders, 

including EPA. As outlined above, the Colorado Chamber of Commerce encourages the AQCC 

to acknowledge the practical reality that working with complex industrial equipment means there 

will be occasional, unavoidable SSM events, and that there is, and should be, flexibility to 

address emissions concerns at the state level. Therefore, the Chamber opposes a repeal of the 

SSM Affirmative Defense. 

 

List of Exhibits  

The Colorado Chamber is not submitting any exhibits at this time.  The Chamber reserves 

the right to use exhibits submitted by the Division and other parties at the hearing in this matter, 

and to submit rebuttal exhibits with its Rebuttal Statement. 

 

 

LIST OF WITNESSES TO BE CALLED 

1. Loren R.  Furman, President and CEO, The Colorado Chamber of Commerce 

 

TEXT OF ALTERNATE PROPOSED RULE 

Not applicable. 

 

STATEMENT AS TO FEDERAL CLEAN AIR ACT REQUIREMENTS 

Based on CAA Section 110(k)(5), it is entirely appropriate and lawful for Colorado to 

revise its SSM affirmative defenses “as necessary” to ensure they do not apply to private actions 

under the CAA Section 304(a), which again, was the only issue before the D.C. Circuit Court of 

Appeals in the NRDC case.  Furthermore, the EPA’s SSM SIP Call guidance affords states broad 

discretion concerning how to revise inadequate SIP provisions.  80 Fed. Reg. 33844.  The 

affirmative defense provisions in the AQCC Common Provisions Regulation, Sections II.E and 

II.J therefore need not be eliminated if the identified SIP inadequacy can be otherwise corrected. 

 

ECONOMIC IMPACT ANALYSIS 

As the Colorado Chamber advocates for retaining the SSM Affirmative Defense provisions 

in some form rather than repealing it, there is no expected economic impact of doing so, and 
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therefore no EIA has been prepared by the Colorado Chamber. 

 

ESTIMATE OF TIME NECESSARY FOR PRESENTATION 

The Colorado Chamber requests 12 minutes for its affirmative presentation and rebuttal 

testimony, exclusive of Commissioner questions, and any cross-examination of Division or other 

Party witnesses.   

 

Respectfully submitted this 31st day of October, 2022. 

 

_________________________________________ 

Loren Furman 

President & CEO 

Colorado Chamber of Commerce 

Email: lfurman@cochamber.co 

Ph. 303-866-9642  

mailto:lfurman@cochamber.co
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CERTIFICATE OF SERVICE 

The undersigned certifies that on this 31st day of October, 2022, the foregoing 

PREHEARING STATEMENT OF THE COLORADO CHAMBER OF COMMERCE was 

emailed to the following: 

 

Air Quality Control Commission 

jeremy.neustifter@state.co.us 

jojo.la@state.co.us 

theresa.martin@state.co.us 

tom.roan@coag.gov 

alexis.butterworth@coag.gov 

 

Air Pollution Control Division 

michael.ogletree@state.co.us 

garrison.kaufman@state.co.us 

jessica.ferko@state.co.us 

leah.martland@state.co.us 

joshua.korth@state.co.us 

laura.mehew@coag.gov 

sarah.rowlands@coag.gov 

kacey.higgerson@coag.gov 

 

350 Colorado 

heidi@350colorado.org 

 

American Petroleum Institute Colorado 

grangerl@api.org 

paulesm@api.org 

jbiever@williamsweese.com 

ctaylor@williamsweese.com 

 

Black Hills 

tim.rogers@blackhillscorp.com 

maria.garduna@blackhillscorp.com 

shannon.pollmiller@blackhillscorp.com 

greg.sopkin@blackhillscorp.com 

 

Center for Biological Diversity 

rmaher@biologicaldiversity.org 

 

Civitas Resources 

randy.dann@dgslaw.com 

nicole.rushovich@dgslaw.com 

 

Coloradans for Practical Policies 

bw-aqcc-hearings@bwenergylaw.com 

jmartin@bwenergylaw.com 

 

Colorado Chamber of Commerce 

lfurman@cochamber.com 

 

Colorado Oil and Gas Association 

christy.woodward@coga.org 

bw-aqcc-hearings@bwenergylaw.com 

ccolclasure@bwenergylaw.com 

 

Colorado Petroleum Association 

angie@coloradopetroleumassociation.org 

 

Colorado Stone Sand &amp; Gravel 

Association 

todd@coloradocaa.org 

 

Colorado Utilities Coalition for Clean Air 

mari.deminski@coloradosprings.gov 

leonards@prpa.org 

hammittj@prpa.org 

chad.campbell@xcelenergy.com 

jill.h.van.noord@xcelenergy.com 

jon.bloomberg@squirepb.com 

dlempke@tristategt.org 

jrosen@wsmtlaw.com 

jsanderson@wsmtlaw.com 

 

Colorado Wyoming Petroleum Marketers 

Association &amp; Colorado Motor 

Carriers Association 

greg@cmca.com 

gbailey@cwpma.org 

 

 

mailto:jon.bloomberg@squirepb.com
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Conservation Colorado 

kelly@conservationco.org 

mattsuralaw@gmail.com 

 

CoorsTek, Inc. 

jrosen@wsmtlaw.com 

jsanderson@wsmtlaw.com 

 

DCP Operating Company 

prtourangeau@dcpmidstream.com 

schwarzjw@outlook.com 

 

EVRAZ Rocky Mountain Steel 

adam@devoe-law.com 

 

GCC Pueblo 

adam@devoe-law.com 

 

Household &amp; Commercial Products 

Association 

ngeorges@thehpca.org 

cfinarelli@thehpca.org 

cbrown@thehpca.org 

 

Justice and Health Groups 

eantafoya@greenlatinos.org 

reneechacon@gmail.com 

spacha@healthiercolorado.org 

mkemp@healthiercolorado.org 

madhvi4ecoethics@gmail.com 

cmiller@earthjustice.org 

aschluntz@earthjustice.org 

 

Local Government Coalition 

elizabethparanhos@delonelaw.com 

ccopeland@bouldercounty.org 

olucas@bouldercounty.org 

william.obermann@denvergov.org 

lindsay.walton@denvergov.org 

jsmith@cc4ca.org 

teasley@cc4ca.org 

skeane@kaplankirsch.com 

troth@kaplankirsch.com 

 

National Aerosol Association 

djraymond@me.com 

 

Occidental Petroleum Corporation 

angela_zivkovich@oxy.com 

mark_hamlin@oxy.com 

ewaeckerlin@bhfs.com 

 

PDC Energy 

randy.dann@dgslaw.com 

nicole.rushovich@dgslaw.com 

 

Public Service Company of Colorado dba 

Xcel Energy 

chad.campbell@xcelenergy.com 

jill.h.van.noord@xcelenergy.com 

jon.bloomberg@squirepb.com 

 

Raymond Regulatory Resources 

djraymond@me.com 

 

Regional Air Quality Council 

msilverstein@raqc.org 

wchuang@raqc.org 

 

Rocky Mountain Bottle Company 

jrosen@wsmtlaw.com 

jsanderson@wsmtlaw.com 

 

Tri-State Generation &amp; 

Transmission Association, Inc. 

dlempke@tristategt.org 

jrosen@wsmtlaw.com 

jsanderson@wsmtlaw.com 

 

Weld County BOCC 

bbarker@weldgov.com 

mconroy@weldgov.com 

 

 

 

 

mailto:skeane@kaplankirsch.com
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West Slope Colorado Oil &amp; Gas 

Association 

chelsie.miera@wscoga.org 

 

Western Midstream Partners 

candace.uduebor@westernmidstream.com 

doug.jordan@westernmidstream.com 

joel.kenyon@westernmidstream.com 

 

WildEarth Guardians 

jnichols@wildearthguardians.org 

 

Williams 

kirsten.derr@williams.com 

jonathan.torizzo@williams.com 

ana.gutierrez@hoganlovells.com 

michael.miller@hoganlovells.com 

 

 

 

 

mailto:joel.kenyon@westernmidstream.com
mailto:ana.gutierrez@hoganlovells.com
mailto:michael.miller@hoganlovells.com

