
Attention Air Quality Sub-Committee Members:
 
Last week, the Air Quality Control Division presented arguments to the AQCC to remove the Affirmative
Defense provisions currently provided within the “Common Provisions” regulation. The Colorado
Chamber sent a strong email to the Commissioners discouraging the repeal and reminding them that the
CO Chamber aggressively defended the provisions it as a party to AQCC rulemaking in 2015. Please find
an update on the discussion between the Commission and Division courtesy of one of our subcommittee
members:
 
During the meeting, the Division provided comments on the effort to remove the provisions. The
Commissioners asked questions about how and why they were proposing the revisions and after the
discussion the Commissioners were satisfied with the Division’s responses.  The Division indicated that
they had made some efforts to let interested parties know during the January and May listening sessions
that there may be some revisions to the Common Provisions regulation but there were no comments.  
 
The Division, under questioning, committed to working with interested parties in 2023 to find some
replacement/alternative language to what was being proposed for removal from the rule, but expressed
that trying to do so over the next 3 months would not be possible.
 
There was recognition that if the AQCC did not take action on this it would create an awkward situation
with EPA in that they would have to disapprove the 2016 submittal and start a FIP clock which could
include sanctions but that sanctions would take a very long time to manifest. From a historical
perspective sanctions would take a long time to come but EPA could withhold grant funding from the
State to work on developing a FIP; EPA has done this before within a year of issues arising.
 
If the Division or commission continued the matter, it seems clear EPA would disapprove the 2016
submittal and it is unclear what would remain in the SIP from previous actions on affirmative defense
provisions, if anything. The AQCC did agree to set the ozone SIP for hearing in December with the
proposed Affirmative Defense provisions removed from the Common Provisions regulation.
 
In regard to next steps, options can include filing a formal motion arguing against the repeal with a
possibility of the motion being denied. Alternatively, a proposal could be developed that includes work
practice standards or similar concepts that align with the Act as opposed to completely repealing the
affirmative defense provision.
 
Please contact us with any questions or suggestions regarding next steps on this matter. 

Thank you!

http://cochamber.com/

